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BBEOEHWE

BpayHbIn goroBop ABNSAETCA OTHOCUTENIbHO HOBbIM A1 HalleN AeNCTBUTENIbHOCTU
WHCTUTYTOM, BNepsble BBeAeHHbIM CeMeHbIM KogekcoMm PO 1995 roaga. bpayHbin
Oorosop B Poccnm nmeeTt HeKOTOpbIE OT/INYNSA OT CBOEro MMMNOPTHOMO aHasora.
Poccunckoe 3aKoHOO4aTeNbCTBO B 06/1aCTU 3aKN04eHUA BpadHbIX 4OrOBOPOB BO MHOIOM
OKa3aJioCb MPEEeMHNKOM onbiTa 3apybe)XHbiX CTpaH, B TO XXKe& BpeMs nMes CBOU
ocobeHHocTU. Llenbto gaHHom paboThl ABnfeTca nogpobHoe pacCMOTpeHne 1 aHanm3
noHATUS GpavyHoro goroesopa B Poccmun, ero ocobeHHOCTEN, 3/IEMEHTOB N COAEP)KAHMS, a
TaK>Xe npouecca 1 ycsioBMA N3MEHEHNS, PAaCTOPXXEHMSA U MPU3HAHNA HEAENCTBUTENbHbIM
OaHHOro gorosopa.

MpakTuKa 3akntoyveHns 6BpayHoOro 4oroBopa CyLEeCcTBYET, Kak NPaBusio, B COCTOATESIbHbIX
ceMbsax. B 6payHom goroBope onpenenseTcs npaBo cCO6CTBEHHOCTU Ha MMYLLLECTBO MyXa
N XXEeHbl, NpMHagfexallee UM 0o bpaka n npuobpeTeHHOE B Nepuo ero NpoTeKaHUs;
WHOr fa NpeayCcMaTpUBalOTCSA MMYLLECTBEHHbIE CaHKLUMW Ha CiyYan pa3soga. Mpw
pa3pelleHnn BrnocieacTBUM cnopa Mexay CyrnpyraMmu cyn pykoBoACTByeTCs He
npeanMcaHnUsaMn 3aKoHa, a NoJIoXKeHnssMn 6pavyHoro 4oroesopa.

N3MeHeHue u pacTop>XxeHue BpavyHoro porosopa

Ha ocHoBaHuu cT. 43 CK P® 6payHbIn LOroBOp MOXXET ObiTb M3MEHEH WUWN PACTOPrHYT B
noboe BpeMs No cornaweHnto Cynpyros.

N3meHeHne BpayHoro gorosopa - obpoBosbHOEe Aeno cynpyros. O4AHOCTOPOHHUI OTKa3
OT ucnosHeHus 6payHOro 4OroBopa, Kak NMpaBuJo, He gonyckaeTcs. B nopsagke
ncKkn4eHnsa no TpeboBaHMO 0OQHONO U3 CynpyroB 6payHbIA OrOBOP MOXET BbiTh
PacTOPrHyT, HO TOJIbKO B CyAeObHOM MopsaKe v B C/ieAyowmx cnyyasx,
npenycMoTpeHHbIX CT. 450 n 451 TKu n. 3 cT. 43 CK PO:

1) Mpu cywecTBEHHOM HapYyLUEHUM AOrOBOpPa APYro CTOPOHON;
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2) Mpwn cywecTBEHHOM N3MEHEHNN 06CTOATENLCTB, U3 KOTOPbIX CTOPOHbI NCXOOUAN MPU
3aKJ/Il04EeHNN OOroBopa, eciiv NMHoe He BbINo NPenyCMOTPEHO AOFOBOPOM UK HE
BblTEKAET U3 ero cyuwectBa. B cT. 451 K yka3aHo, 4TO n3MeHeHune obCcToATEeNbCTB
MPU3HaEeTCH CYLWEeCTBEHHbIM, KOrAa OHU U3MEHUNNCb HAaCTOJIbKO, YTO, ecin Obl CTOPOHbI
MOr /1IN 3TO pa3yMHO NpeaBnaeTb, 40roBop Boobule He Bbia Obl MU 3aK/0YeH K Bbin
Obl 3aKJ/II04EH Ha 3HAYUTENIbHO OT/INYAOLWMNXCSA YCNOBUSAX;

3) Nnpu npekpaweHnn bpaka pa3BogoM HE3ABMCMMO OT TOr0, B KAKOM nopsiake 3ToT 6pak
pacTtoprancs. Ho npu aToM cnefyeT yYnTbiBaTb, 4TO Bpak, pacTopraemblin B OpraHax
3aMnCcK aKTOB FPakKAaHCKOro COCTOSIHUSA, NpeKpaLLaeTCsa Co AHS ero rocyapCTBEHHOM
perncTpaunm B KHAre perucTpaumm akToB rpa)KgaHCKOro CoCTosiHUSA. Mpn pacTop>XeHnn
H6paka CyOoM OH CYMTAETCA NpeKpaLleHHbIM CO AHS BCTYMNNEHUS peLleHns cyna B
3aKOHHY0 cuy. IMEHHO 3TN MOMeHTbI ByayT MOMEHTOM npekpalleHus 6payHoro
[oroeopa.

Ctatbsa 452 'K P® npepycMaTpuBaeT NOPALOK U3MEHEHUA N paCcTOPXXeHnsa Aorosopa.
TpeboBaHne 06 N3IMEHEHUNN NN PACTOPXKEHNK BpavyHOro 4orosopa MoXeT bbITb
3aABJ1IeHO CYNpyrom B Cy[ TOJIbKO NocJie nojiy4eHusa oTkasa gpyroro 5 cynpyra Ha
npeanoXXeHme N3MeHNTb UIN PpacTOPrHyTb OOrosBop NMMbO HEMOyYeHUA OTBETa B CPOK,
YKa3aHHbIA B MPEASIOKEHNN NN YCTAaHOBNEHHbIN PefepanbHbIM 3aKOHOM Nnbo
0OroBOpOM, a Npu ero OTCYTCTBUN - B TPUALATUOHEBHbIN CPOK. NOCKONbKY CeMenHbIM
KooekcoM P®D He onpefeneH CpoK OJiA NoJly4eHUs OTBeTa Ha npenjioxXeHne naMeHuTb
NNn pacToprHyTb 6paYvHbIn 4OroBOpP, TO CYNPyrn Brpase onpenesinTb 3TOT CPOK B
[orosope, a Npuv ero oTCYTCTBUN PYKOBOACTBOBATbLCA CPOKOM, YKa3aHHbIM B TK PO (30
aHen).

B cuny ctatbn 44 CK PO 6payHbin 4OroBOp MOXXeT ObiTb NPU3HaH CyA0M
HenenCTBUTENbHbIM MOJIHOCTbLIO NN YaCTUYHO MO OCHOBAHUAM, NpeayCcMoTpeHHbIM K
PO ona HepencTeuTenbHOCTU caenok. FK PO npexae BCcero oTHOCUT K OCHOBaAHUAM
NMPU3HaHWA coenku (4orosopa) HeAenCcTBUTENIbHOW Cleaytoulee:

1) HecooTBeTCcTBUE cOoenkn pepepasbHOMY 3aKoHy, YKa3y lMNpe3naeHTa PO,
nocTaHossieHUto NpasButenscTea PP, To ecTb BpavHbIN AOrOBOP OO/KEH
COOTBETCTBOBATb MO COAEPXKAaHUIO HOPMATUBHLIM akTaM. Hanpumep, cyn MOXXeT
npu3HaTb BpayHbI 4OrOBOP HEAENCTBUTENIbHBIM B TOW 4YaCTW, KOTOpas onpeaenseT
npaea 1 06493aHHOCTN CynpyroB B OTHOLWIEHUNN UX OeTen;

2) COBepLueHVIe coenkun C uesibto, 3aBegomMo I'IpOTVIBHOI7I OCHOBaM ripaBonopdaaka mnian
HPaBCTBEHHOCTMW. OOHNM N3 BO3MOXXHbIX MPN3HAKOB TaKUX CAEJIOK MOXET ABNATbCA



YroJsI0BHasi HAKa3yeMOoCTb COOTBETCTBYIOLLEr0 AenCTBUA. Hanpumep, ecnm cynpyru
yKa3anu B 6payHoM gorosope 0683aHHOCTb My>Ka orpabutb 6aHK, a NoNy4YeHHble B
pe3ynbTaTe AeHblrn nepenatb B COOCTBEHHOCTb »XEHbI;

3) HapyweHue opMbl caenku n TpeboBaHUin 0 ee rocy4apCTBEHHON perncTpaumn.
Hanpumep, cynpyru nognmncanm 6payHbiil 4OroBOP N HE yOOCTOBEPUIN €r0 Y HOTapuyca.
Takum obpa3om, HecobnogeHe HoTapuaabHOW popMbl BpavyHOro Orosopa NO3BONSAET
MPU3HaTb €ero HefencTBUTENbHLIM; 6

4) HeneecnocobHoOCTb cynpyroB. MoXeT BO3HUKHYTb CUTyaLNUs, KOrga oAuMH U3 Cynpyros
B nepuon 6paka MoxeT O6biTb NPM3HAH CYyA0M HeneecrnocobHbIM BCAeaCcTBUE
NCUXNYECKOr0 PacCTPONCTBA, TO €CTb HECMNOCOOHBLIM CBOUMU AENCTBUAMKU NpuobpeTaTh
N OCYLLECTBNAThL rpakJaHCKue npaBa, co3aBaTh A8 cebs 1 UCMONHATb FpaXKAaHCKue
0653aHHOCTU M3-3a HEMOHMMAHUSA 3HAYEHUS CBOMX AENCTBUIA UIN OTCYTCTBUSA
BO3MOXXHOCTWU PYKOBOAUTb MMU. BpayHbIn OroBOP, 3aK/IO4EHHbIN C TaKMM CYynpyrom,
6yneT NpuM3HaH Cy4oM HeaelCTBUTESbHbIM.

5) HecooTBeTCTBME BOJIEN3BABIEHUA NOAJIMHHON BoJsie. K 3Tol rpynne oCHOBaHWI
OTHOCSITCS CHeJIKW, COBEpPLUEHHbIE NoA BAnaHMEM 3abnyxxaeHus, obmaHa, Hacunus,
Yyrpo3bl UK NPU CTEYEHUN TAXKeNbIX 06CTOATENbCTB. B 3TOM cnyyae 6payHblin OroBoOp
SIBNSIeTCA OCMOPUMbIM.

Tak>xe ctofia MOXKHO OTHECTU MHMMOCTb M NMPUTBOPHOCTb CAENOK. MHMMasa caoenka
coBepluaeTca nMwb Ang smaa 6e3 HamepeHusa co3aaTbh COOTBETCTBYIOLLME €M MPaBOBbIe
nocnencTemnsa W, Kak NpaBuio, C Lefblo BBECTUN Koro-nmbo B 3abnyxxgeHue. Hanpumep,
MYX, XXenatowunn nibexxatb obpalleHns B3bICKAHNS Ha ero 40110 B 0bwemM nmyuiecTee
Cynpyros no CBOUM AoJiraMm, 3akJ4aeT C )XeHown bpayvHbi gorosop. Mo ycnoBusaMm 3Toro
AO0roBopa BCE Ha)KMUToe Cynpyramm MMyLLeCTBO CTaHOBUTCS COBCTBEHHOCTbIO »XeHbl. 1o
NCKY KpeauTopa Takasa caenka byaeT npm3HaHa CyaAoM HELENCTBUTENbHON, eCn
KpeanTopy nNpuv pacCMOTPEHUN fena yaacTca AoKa3aTb PUKTUBHOCTb AaHHOIo bpa4vyHoro
norosopa.

Tak, cya MOXXeT Npu3HaTb 6padHbIfi A4OrOBOP HEAENCTBUTESIbHbLIM MOJIHOCTbLIO NN
4aCTM4YHO no TpeboBaHMO OAHOIr0 U3 CynpyroB, €C/an YC/I0BUS AOroBOpa CTaBAT 3TOro
cyrnpyra B KpaniHe HebnaronpusaTHoOe noao)xeHue. Ycnosus 6payHoro ooroesopa,
Hapylwatowmne gpyrmne tpebosaHusa n. 3 cT. 42 CK PD, HNYTOXKHBbI.

XOTS HUYTOXKHOCTb TaKMUX YCNI0BUI He TpebyeT Npu3HaHnsA X HefencTBUTESNbHbIMA
Cy[OM, 3aMHTEepecoBaHHbIe NIMLUa YacTo obpawatoTcs B CyA C 7 3ad9BNE€HNEM O NPU3HAHUK
NX HepgencTBuTeNbHbIMAU, Cya [OJIXKEH NPUHATL TaKoe 3asBJIEHMe K CBOEMY



PAaCCMOTPEHUIO N BBIHECTU pPeLLeHne Mo CyLLeCcTBy.

ObpaTnTbCA B CyA C TAaKUM 3asiBJIEHNEM BrpaBe He TOJIbKO Cynpyr, HO 1 apyrmue nuua,
Hanpumep, poanuTenu, opyrme poacTBeHHUKKU cynpyra. locneacrtemem Takom COoesiku
ABNAETCA BO3BPAT KaXXA0W CTOPOHOW BCEro noJlyd4eHHOro no caesike, a npu Haamymm
YMbIC/la CTOPOHbI B 3aKJIl04EeHNEe CAesIKU, COBEPLUEHHOW C Lesiblo, NMPOTUBHOW OCHOBaM
npaBonopsaka N HPAaBCTBEHHOCTU, MOJIy4YEHHOE et B3blICKMBaeTcsa B goxon PP (cT. 169
K P®), 4TO He UCKJ0YaeT NpMBAEYEeHNS BUHOBHOW CTOPOHbI K NyBan4HOM
OTBETCTBEHHOCTU. 1719 NCKOB O NPUMEHEHNN NOCNeACTBUN HELENCTBUTENIbHOCTH
HWYTOXXHbIX COEJI0OK 3aKOHOM ycTaHoBNeH 10-n1eTHNN CPOK MCKOBON 0ABHOCTU, KOTOPbIN
Ha4YMHaeT Te4yb CO AHA, Korga Havanocb ee ncnonHeHue (ct. 181 K P®). Bo3Mo>xXHO, 4TO
TOJIbKO HEKOTOpPbIE YCNOBUSA 3aK/I04EHHOro 6payHOro 4orosopa He4EeNCTBUTESNbHbI.
Torpna 6pa4HbI OroBOP B OCTasIbHOM YaCTM COXPaHUT CBOe OeNCTBMeE.

SAKNMIOYEHUE

B Poccun Ha npakTuke nmeeT MecTo TanHa BbpayHOro 4orosopa, 4To NOAKpenaseTcs
HopMaMn KOHCTUTyumnmn PO n HopMaMmn 3aKoHOoAaTeNbCTBa O HOTapmnaTe. Bo MHOrmx
3apybexxHbIX CTpaHax, HanpoTue, obecneyeH cBO6OAHbLIN [OCTYN 3aUHTEPECOBAHHbIX
Uy, N9 03HAKOMJIEHUSA C coaep)xaHnemM BpayHOro gorosopa.

Ycnosuma 6padHoro 4Oorosopa MO>KHO U3MEHUTb B NOC/AEOYIOLEM MO XENAHMIO Cyrnpyros.
Mpn HeobxoaMMOCTK BpayHbIN OrOBOP MOXKET ObiTb U3MEHEH NAN PacToprHyT nnbo no
B3aWMHOMY COr/lalleHnNto Cyrnpyros, yAoCTOBEPEHHOMY B HOTapuasibHOM nopsagke, nmbo
Nno peLleHnto cyaa Ha OCHoBaHUM TpeboBaHMM 0AHOIro U3 cynpyros. B mepsom cny4yae oH
CYMTAETCA N3MEHEHHbIM UM PACTOPrHYTbIM C MOMEHTa 3aKJIl04YeHUs CornalleHuns, ecnm
WHOW CPOK HE YKa3aH B COrjlallleHnn; BO BTOPOM - C MOMEHTa BCTYMJIEHUS peLlleHns cyna
B 3aKOHHYO cuny. Ecnm xxe 3aknoyeHne 6payHoro oorosopa NpoTuBoOpeYunT
AEeNCcTByoLEeMY 3aKOHOAATeNbCTBY, MO0 LOroBOP 3aKJ/I0YEH C HapyLleHnem
TpeboBaHWM 3aKOHa, TO OH ByaeT Npu3HaH HeAEeNCTBUTESIbHbIM.

Takum obpa3oMm, cornacHo cT. 40 CK P® 6payHbin gorosop npeactasnasgeT cobon
corsaweHue nuy, BCTynawwmx B 6pak, nam cornawieHune cyrnpyros, onpegenspouiee
NMYLLLECTBEHHbIE NMpaBa n 06s93aHHOCTK cynpyroB B 6pake u (unmn) B cay4yae ero
pacTop>XXeHus.
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